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RECOMMVENDED ORDER

Noti ce was provided and on August 16, 1991, a formal hearing was held in
this cause in accordance with Section 120.57(1), Florida Statutes. The |ocation
of the hearing was the Deland Gty Hall, Deland, Florida. Charles C. Adans
served as the Hearing O ficer.

APPEARANCES

For Petitioner: dCayton D. Simons, Esquire
Stenstrom Macki ntosh, Juli an,
Col bert, Wi gham and Si mons, P. A
200 West First Street, Suite 22
Sanford, Florida 32772-4848

For Respondent Strange:

M chael D. Jones, Esquire
996 Westwood Square, Suite 04
Oveido, Florida 32765

For Respondent St. Johns River Water Managenent District:

Eric T. Asen, Esquire

St. Johns River Water Managenent
District

Post O fice Box 1429

Pal at ka, Florida 32178-1429

STATEMENT OF | SSUES

The i ssue concerns the entitlenment of GIPS Lukas, Inc. to be granted a
consunptive use of water permt fromthe St. Johns River Water Managenent
District. See Chapter 373, Florida Statutes, and Chapter 40C- 2, Florida
Adm ni strative Code.



PRELI M NARY STATEMENT

Petitioner challenged the intent by the St. Johns R ver Water Managenent
District (St. Johns) to grant a consunptive use of water permt to GIPS Lukas,
Inc. in the person of George Strange (Applicant). The case was referred to the
Division of Administrative Hearings for conduct of a formal hearing. That
heari ng took place on the date descri bed.

At hearing the Applicant presented the testinony of George Strange. Two
exhibits were admtted as presented by the Applicant. St. Johns presented Jack
Cal dwel | Lawence, Jr. as its witness together with its exhibits 1, 4 and 5
admtted. Petitioner testified and presented the testinony of James Cal dwell
Lawr ence, Jr.

St. Johns noved for official recognition of Chapter 90, Florida Statutes;
Part Il Chapter 373, Florida Statutes; Chapter 40C- 2, Florida Adm nistrative
Code, and the "Applicant's Handbook, Consunptive Uses of Water" as adopted by
reference in Rule 40C-2.101, Florida Adm nistrative Code. O ficial recognition
was granted to those itens.

A transcript was ordered and filed with the Division of Adm nistrative
Heari ngs on Septenmber 6, 1991, followi ng which St. Johns filed its proposed
recommended order on Septenber 13, 1991. A mi sunderstandi ng occurred concerni ng
the opportunity for Petitioner to submt a proposed recommended order after the
transcript had been filed with the Division of Admi nistrative Hearings.
Petitioner then objected to consideration of the proposed reconmended order
filed by St. Johns or alternatively asked for additional tinme to submt a
proposed recommended order by Petitioner. That notion was granted to the extent
of allow ng a proposed recomended order to be filed by Petitioner no | ater than
Cct ober 23, 1991 upon condition that Petitioner not exam ne the contents of the
proposed recommended order by St. Johns in preparing its proposed reconmended
order. The proposed reconmended order of the Petitioner was filed on October
17, 1991. The Applicant did not submit a proposed recommended order. The
proposed recommended orders by Petitioner and St. Johns have been consi dered and
t he suggested fact finding in those proposals is commented on in an appendix to
this recommended order.

FI NDI NGS OF FACT

1. On Decenber 7, 1990, the Applicant applied for a consunptive use of
water permt under application no. 2-127-0808AN as submitted to St. Johns. The
Applicant asked that it be allowed to withdraw water fromthe Floridian aquifer
toirrigate a 240 acre sod farmby the use of four wells and a pipeline ditch
irrigation system This was a new use.

2. On January 9, 1991, St. Johns prepared a technical staff report
recommendi ng approval of the application. Petitioner was provided notice of
this pending disposition on January 15, 1991 leading to his protest to the grant
of the permt.

3. Petitioner's property is adjacent to the Applicant's property.
Petitioner has a well which he uses for donestic water needs which is in the
vicinity of the proposed project. He also has a commercial fish operation with
a nunber of fish ponds including fresh water ponds. Both these uses may
potentially be affected by the proposed consunptive water use contenpl ated by
t he Applicant.



4. St. Johns calculated that the irrigation of 240 acres of sod, by
cal cul ation using the nodified Blaney-Criddle fornmula pertaining to
evapotranspiration, calls for a maxi mumextraction of 169.4 mllion gallons a
year. |In any one nonth the anount w t hdrawn should not exceed 37.4 mllion
gal | ons.

5. The Floridian aquifer at the place where the Applicant proposes to draw
water is capable of the production of 169.4 million gallons of water per year
and 37.4 mllion gallons per nonth wi thout pronoting environmental or econonic
harm Extraction of this water for purposes of irrigation is an acceptable
arrangenent in that no wastewater treatnment plants are within a five mle radius
of the site of the proposed use. Therefore it would not be economically,
technically or environnentally feasible for the Applicant to use reclained
wast ewater as a source for its irrigation needs.

6. The aquifer in that area is stable.

7. There was no showing in the hearing by conpetent evidence that saline
wat er intrusion problenms now exist in the area of the proposed site of
wi thdrawal . There was no showi ng that the w thdrawal of as nuch as 169.4
mllion gallons per year would cause a saline water intrusion problem

8. The fields where the Applicant intends to apply the extracted water for
irrigation purposes are surrounded by a system of ditches and water control
structures to confine the water as applied to the sod and any m xi ng of that
water with any surface or subsurface waters that are contributed by rain events.
The ditches and control structures keep the water on the property and prevent
fl oodi ng downgradi ent of the subject property. As a consequence flood damage on
adj acent properties is not to be expected. On a related issue, the ditches and
control structures will prevent water fromdischarging into receiving bodies of
wat er and thereby degrading water in those receiving bodies such as the fish
ponds operated by the Petitioner

9. The water quality of the Floridian aquifer will not be harnmed by the
activities of the Applicant in withdrawing this water.

10. In the worse circunstances the well used by the Petitioner will be
affected by the Applicant extracting the water fromthe aquifer to the extent of
.25 to .4 drawdown in feet in the well the Petitioner uses. This is not a
substantial inmpedinment to the Petitioner's ability to withdraw needed water from
the well he uses.

11. The Floridian aquifer in the area in question is sem -confined. The
four wells that would be used in withdrawing water for the Applicant's purposes
will extract the water at 110 feet below the surface. Between that |evel and
the surface are three confining areas of clay totaling approximately 40 feet in
t hi ckness. Those confining units of clay would protect the water at the surface
when the Applicant withdraws water and induces a gradient. In particular, the
nature of the stratification in the soils in the area in question and the
t opography are such that the Petitioner's fish ponds, when taking into account
t he di stance between the Applicant's operation and those fish ponds, the clay
confining units and the gradient between the Applicant's property and the
Petitioner's fish ponds, would not lead to a reduction in the water |evels of
the Petitioner's fish ponds when the water was extracted by the Applicant.

12. The proposed use by the Applicant woul d not require invading anot her
use reserved by a permt issued from St. Johns.



13. St. Johns has not established mininumlevels or rates of flow for the
surface water in the area where the Applicant proposes to extract the water.
Nor has St. Johns established a mninumlevel for a water table aquifer or a
m ni mum potentiometric surface water for an aquifer in the area where the
Appl i cant proposes to extract the water.

14. The surficial aquifer water table beneath the property where the
Applicant intends to apply the extracted water should not be raised inordinately
shoul d the Applicant follow the best nanagenent practice as recomrended as
special condition No. 9 to the Consunptive Use Technical Staff Report pertaining
to this project. Nonetheless if the water table beneath the Applicant's
property were to be raised to a level which is too high or if the activities by
the Applicant would result in excessive surface water runoff the ditches and
wat er control structures that isolate the Applicant's property would prevent the
water level in the Petitioner's fish pond from being increased by the
Applicant's proposed activities. The application of the extracted water and the
expected flow pattern of water applied to the surface and control of that water
is set out in St. Johns' Exhibit No. 5 and described in the testinony of Jack
Cal dwel I Lawence, Jr., enployee of St. Johns and an expert in geol ogy and
hydrol ogy. See pages 61 and 62 of the transcript.

15. Concerning water quality in the Petitioner's fish pond, it will not be
affected by the Applicant's proposed activities in extracting the water. The
gradi ents and di stances between the Petitioner's fish pond and the Applicant's
fields do not allow surface water or water in the surficial aquifer, which is
groundwat er above the confining clay unit, to flow fromthe Applicant's fields
into the Petitioner's fish ponds. Again the ditches and control structures
related to the project offer additional protection against a conprom se to the
water quality in the Petitioner's fish ponds.

16. The Technical Staff Report on this project is an apt description of
the project and the necessary conditions to granting a permt which would
protect the public and environment. One nodification has been made to that
report and that nodification is appropriate. It changes the intended
di sposition fromone of allow ng surface water fromthe onsite managenent system
to be used as the primary irrigation supply with the Floridian aquifer serving
as a supplementary source to one in which the Applicant would not use the onsite
managenment system as a water supply source but woul d use the onsite managenent
system sinply as a di scharge hol di ng area.

CONCLUSI ONS OF LAW

17. The Division of Adm nistrative Hearings has jurisdiction over the
subject matter and the parties to this action pursuant to Section 120.57(1),
Fl orida Statutes.

18. Section 373.223(1), Florida Statutes, describes those requirenents
whi ch nmust be satisfied before a consunptive use water permt may be granted to
the Applicant wherein it says:

(1) To obtain a permt pursuant to the

provi sions of this chapter, the applicant

nmust establish that the proposed use of water:
(a) 1s a reasonabl e-beneficial use as
defined in s. 373.019(4);



(b) WII not interfere with any presently
exi sting |l egal use of water; and
(c) 1s consistent with the public interest.

19. The indication of what is neant by a reasonabl e beneficial use is
defined at Section 373.019(4), Florida Statutes, to be:

(4) "Reasonabl e-beneficial use" neans the
use of water in such quantity as is necessary
for economic and efficient utilization for a
purpose and in a manner which is both
reasonabl e and consistent with the pubic

i nterest.

20. The definition of "reasonabl e beneficial use" is further defined in

Parts | through 111 of the "Applicant's Handbook, Consunptive Uses of Water" as
adopted by reference in Rule 40C-2.101, Florida Admnistrative Code. In
particular Section 10.3 in Part Il of that handbook defines "reasonable

beneficial use" as foll ows:

(a) The use nmust be in such quantity as is
necessary for econom c and efficient
utilization. The quantity applied for mnust
be within acceptable standards to the

desi gnated use (See Section 12.0 for standards
used in evaluation of need/allocation).

(b) The use nust be for a purpose which is
bot h reasonabl e and consistent with the
public interest.

(c) The source of the water must be capable
of producing the requested anounts of water.
This capability will be based upon records
available to the District at the tinme of

eval uation. An eight or ten year capability
wi || be considered acceptabl e.

(d) The environmental or econonic harm caused
by the consunptive use nust be reduced to an
accept abl e anount. The methods for reducing
harm i ncl ude: reducing the amount of water
wi t hdrawn, nodifying the nmethod or schedul e
of withdrawal, or mtigating the damages
caused (see al so subsection 9.4.3 and 9.4.4
of this Handbook).

(e) To the degree which is financially,
environnental Iy, and socially practicable,
avai |l abl e water conservation and reuse
nmeasures shall be used or proposed for use.
(f) The consunptive use should not cause
significant saline water intrusion or further
aggravate currently existing saline water

i ntrusion problens.

(g) The consunptive use should not cause or
contribute to fl ood damage

(h) The water quality of the source of the
wat er shoul d not be seriously harnmed by the
consunptive use



(i) The water quality of the receiving body
of water should not be seriously harmed by

the consunptive use. A valid permt issued
pursuant to Section 17-4.24 or Section
17-4.26, F.A.C., shall establish a presunption
that this criterion has been net.

21. The Applicant has adequately addressed those requirements set forth in
the conclusions of law with due regard for the general and special conditions
contenpl ated by the Technical Staff Report and the conclusion that the Applicant
will not interfere with presently existing | egal uses of water and that the
project is consistent with the public interest as contenplated by Section 9.2.2
and 9.3 respectively set out in the handbook

RECOMVENDATI ON
Based upon the facts found and the conclusions of |aw reached, it is,
RECOMVENDED:
That a Final Order be entered which approves the application for
consunptive use of water subject to the conditions set forth in the Technica
Staff Report, excepting the need to have the Applicant utilize water fromthe

onsite managenment systemas the primary source of irrigation of its sod.

DONE and ENTERED this 4th day of Novenber, 1991, in Tall ahassee, Florida.

CHARLES C. ADAMS, Hearing Oficer

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-1550
(904) 488-9675

Filed with the derk of the
Di vision of Adm nistrative Hearings
this 4th day of Novenber, 1991

APPENDI X TO RECOMMENDED ORDER

The followi ng discussion is made of the suggested facts set forth in the
proposed recommended orders.

Petitioner's Facts
Par agraphs 1-6 are subordinate to facts found.
Concer ni ng Paragraph 7, Petitioner does not have standing to take issue with the
quality of notice provided to other adjacent |andowners.
As to Paragraph 8, the witness had sufficient understanding of the |location and
nature of the surficial or sand aquifer and the clay confining units to have his
testinmony credited.
As to Paragraph 9 the fact that the witness is unaware of the exact depth of the
Petitioner's fish pond does not cause his testinony to be disregarded in
deciding that the fish ponds would not be negatively inpacted by the activities
contenplated in this permt application



As to Paragraph 10, this proposed fact is inconsequential given the de novo
nature of this proceedi ng.

As to Paragraph 11, see discussion of Paragraph 7.

As to Paragraph 12, it is rejected.

As to Paragraph 13, that know edge was not necessary in determ ning the outcone
here.

As to Paragraph 14, it is accepted in hypothetical terms, however, no show ng
was made that chlorides would increase in this instance and adversely affect the
Petitioner's fish based upon the evidence adduced at hearing.

As to Paragraph 15, the soil sanples fromPetitioner's property are inclusive
and less reliable that the description of soil in the general area as set forth
by the witness for St. Johns.
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G ayton D. Simons, Esquire
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Henry Dean, Executive Director

St. Johns River Water Managenent
Di strict

Post O fice Box 1429
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NOTI CE OF RI GHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions to this Reconmended
Order. Al agencies allow each party at least 10 days in which to submt
witten exceptions. Some agencies allow a |larger period within which top submt
written exceptions. You should contact the agency that will issue the fina
order in this case concerning agency rules on the deadline for filing
exceptions to this Recommended Order. Any exceptions to this Reconmended
Order should be filed with the agency that will issue the final order in this
case.



